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Qualificd Plans Exempt

19

Bankruptcy? Patterson and Its

Aftermath

Michael S. Singer

Here is a comprehensive look at ERISA-qualified plans, and the ability of creditors to
attach interest in retivement plans in general after Patterson v. Shumate.

pproximately five years ago,

the US Supreme Court in

Patterson v. Shumate' held

that a bankrupt debtor’s

interest in a “qualified retire-
ment plan” is exempt under Bankruptey
Code Section 541(c)(2) as property that is
subject to a valid restriction under applica-
ble nonbankruprey law under the required
anti-alienation provision set forth in
Section 206(d)(1) of the Employee
Retirement Income Security Act of 1974
(ERISA).Z In fact, the decision of the
Court in Patterson was unanimous.

The clarity of the Pasterson decision as to
the exempt nature of a qualified plan
appeared absolute. In fact, the clarity of
Patterson seemed to override the many
years of incredibly inconsistent decisions
prior to Patterson. Five years after Patterson,
the issue of whether @/ retirement plans are
exempt in bankruptcy that the Supreme
Court seemed to answer znanimously and in
the opinion of many, without a degree of
vagueness, once again is unclear.

This two-part article analyzes the think-
ing behind Parerson and what it means for
those designing (or maintaining) retirement
plans in the future. In order to understand
and comprehend Patterson and its aftermath,
it is necessary t understand the history of
the exemption of participant retirement bal-
ances in bankruptcy. This first part of this

series will examine the structure of the laws
encompassing retirement plans and prior
trends in case law that played a vital role in
the thinking of the Court in its ruling in
Patterson. The second part of this series,
which will appear in the September/October
issue of the Journal, will analyze the opinion
in Patterson and provide guidance for plans
in the post-Patterson era.

Structure of Retirement Plan Law

Four different bodies of law relate to this
exemption of participant retirement bal-
ances in bankruptey:

¢ ERISA,

» the Internal Revenue Code of 1986 (IRC),

e the Bankruptey Code (hereinafter the R
Code™), and Michael S. Singer, JD,

* state law. LL.M., is a shareholder in

the firm of Singer and
Zane, PA, with offices in
both West Palm Beach and
Miami. A tax attorney whe
kas also served as an
expert in bankruptcy litiga-
tion fnvelving exemptions
from creditor attachment,
Mr. Singer practices in
asset protection and estate
planning.

Even though this article will survey laws
of numerous states, “state” law will focus
on the laws of the State of Florida.?

Tax and Labor Law. When ERISA was
enacted, it established a number of tax
qualification requirements for retirement
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“The IRC
requires
spousal con-
sent to waive
a spousal
right to a
joint-and-
survivor
annuity.”

PATTERSON AND ITS AFTERMATH

plans by amending the IRC under Section
401. IRC Section 401 dictates whethera
plan is qualified, thus allowing an employ-
er to deduct the value of a given plan con-
tribution for federal income tax purposes.
ERISA, however, went further and super-
imposed essentially identical substantive
requirements on all plans established or
maintained by any employer engaged in
interstate commerce or in any industry or
activity affecting interstate commerce.
The aforementioned requirements under
ERISA generally apply to all plans regard-
less of whether the plan sponsors actively
seek tax qualification. Much overlap exists
between ERISA and the IRC, and gener-
ally speaking, all overlapping provisions,
except those that relate to prohibited
transactions, are the province of the
Internal Revenue Service (IRS).

Through the years, ERISA has come to
be known as the labor law governing
employee retirement plans. The provi-
sions of ERISA (specifically the non-tax
provisions, established by Title I of
ERISA) are administered by the
Department of Labor (IDOL) and enforce-
able primarily through civil actions that
may be brought in federal district courts
by the Secretary of Labor, plan partici-
pants, beneficiaries, or fiduciaries.

ERISA additionally imposes a number
of substantive requirements relating to
reporting, disclosure, and fiduciary duties
that are not, technically, requirements for
tax qualification. However, noncompli-
ance with these requirements will result
in civil enforcement and criminal penal-
ties. Section 9343 of the Revenue Act of
1987 (REA) stated that except to the
extent provided in the IRC or as deter-
mined by the Secretary of Treasury, Title
I and Title IV are not applicable in inter-
preting the provisions of the IRC. Title I
of ERISA relates to the protection of
emplovee benefit rights and includes pro-
visions that overlap in the IRC and
ERISA, including the anti-assignment or
anti-alienation provision contained under
IRC Section 401(a)(13) and ERISA
Section 206(d). Title IV of ERISA relates

to fiduciary duties and includes provisions
relating to prohibited transactions.

When an employer requests IRS
approval for an advance determination of
the qualified starus of a retirement plan,
ERISA requires that the employer give
employees notice of such application to
the IRS. Further, for all plans, the IRS
notifies the DOL and the Pension Benefit
Guarantee Corporation (PBGC) of such
application. The PBGC plays a large role
in meeting certain insurance requirements
relating to some (generally larger defined
benefit) plans. :

The anti-alienation provision specifical-
ly requires that plan benefits cannot be
assigned or alienated by its participants
either voluntarily or involuntarily.
Accordingly, under the guise of the anti-
alienation provision, a judgment creditor
“hypothetically” should not be able to
reach a participant’s plan balance in sdtis-
faction of a judgment against a plan
debtor. Similarly, a plan participant under
the anti-alienation provision may not
assign his plan benefits away to satisfy a
debt or otherwise. This theme is even
more clear in the requirement under IRC
Section 401(2)(17) requiring plan benefits
for married participants be paid in the
form of a joint-and-survivor annuity. Thus,
the IRC loosely characterizes a plan asset
as a “marital” asset and requires spousal
consent to waive a spousal right to a joint-
and-survivor annuity.

Bankruptey Law. The Bankruptey Act of
1978 significantly changed the entire
bankruptcy system set forth under prior
Bankruptcy acts. Generally, bankruptey is
the forum where an insolvent debtor
abides by a plan of bankruptcy to relieve
all dischargeable debts. The overall objec-
tive of bankruptey is to include all of the
debtor’s property except for “exempt”
property in the bankrupt estate to pay
creditors. Certain debts listed under Code
Section 523(a) are not dischargeable in
bankruptey such as certain taxes, debts
incurred by fraud, alimony or child sup-
port, willful and malicious injury, student
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loans, and others. These excepted debts
survive bankruptcy and follow the debtor
after the bankruptcy discharge 1s granted.

Code Section 522 prescribes certain fed-
eral exemptions. However, Section
522(b)(1) allows states to “opt out” of the
federal exemptions. Over half of the
states, including Florida, have opted out of
the federal bankruptey exemptions. An
election to opt out of the federal exemp-
tions entitles the debtor to utlize his own
stare’s exemptions. A common state
exemption is for retirement plan balances.

For purposes of this article, the
Bankruptey Code provides at least one
significant exemption. This exemption is
found under Section 541(c)(2) which basi-
cally allows the debtor to exempt property
that would be cxcmg)t under applicable
nonbankruptcy law.

4

The Bankruptcy Discharge
Process

A debtor in bankruptey files at least two
important schedules. The first schedule
lists the debtor’s exempt property, and the
second schedule hists non-exempt proper-
ty that will be made available through the
trustee to the debtor’s creditors.
Inevitably, the trustee and the debtor
often “disagree” as to the exempt nature
of property. Arguments about such issues
as fraudulent transfers, preferences, or
form are often advanced by the trustee
whose duty it is to gather as many assets
for the estate as possible. The trustee
often receives his compensation as a per-
centage of the value of assets gathered.
Similarly, creditors may formally “object”
to any of the debtor’s claimed exemptions.

Florida, which has opted out of the fed-
eral exemptions, allows the debtor to uti-
lize those exemptions prescribed under
Florida law. With respect to the exemp-
tion of a debtor’s retirement plan balance,
Florida Statute Section 222.21 reads in
relevant parss as follows:
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Exemption of pension money and retire-
ment or profit-sharing oenefits from legal
process:

(2)(a)} Except as provided in subpara-
graph (b}, any money or other assets
pavable to a participant or beneficia-
ry from, or any interest of any partici-
pant or beneficiary in, a retirement or
profit-sharing plan that is qualified
under s.401(a), 5.403(a), s. 403(b),
5.408 or s. 409 of the Internal
Revenue Code of 1986, as amended,
is exempt from all claims of creditors
of the beneficiary or participant.

Florida’s statute is not atypical. The most
interesting aspect of the Florida statute,
and those like it, is that the exemption is
tied to tax qualification under the IRC.
Given the seemingly absolute nature of
Patterson and the language of the Florida
statute as written, it would appear that any
debtor’s retirement plan balance would be
exempt in bankruptcy. However, if the
answer were that simple, numerous vol-
umes of bankruptcy cases would not exist.

The Law Prior to the '
Mackey Decision

The law relating to exemption of retire-
ment plans in bankruptcy evolved over
many years. The Bankruptey Act of 1978,
as amended, allows states to opt out of the
federal exemptions. Florida did not have a
state statute addressing the exemption of
qualified plans balances until Section
222.21 was passed in 1987. Thus, between
1978 and 1987, bankruptcy courts in
Florida and other states where statutes
purporting to exempt qualified plan bal-
ances did not exist, were continually
asked whether the Bankruptey Act itself
or some other law provided an exemption
for retirement plans in bankruptcy.

ENTYBATAT AT AQQET DROTENATIHON  Tulv # Anduet 19097
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“The trustee
often receives
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of assets
gathered.”
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EXHIBIT 1 o
Selected Pre-Patterson Cases Holding the Plan Balances Were Not Exempt

The landmark case in the Eleventh

Circuit Court of Appeals was In re
Lickstrakl.® The Lickstrahl decision, along
with the vast majority of cases across the
country, held that plan balances were not
exempt (see Exhibits 1 and 2), Often,
these cases closely examined the legisla-
tive history of the Bankruptey Act.
Debtors would typically argue, to little
success, that a debtor’s particular retire-
ment plan balance was exempt under
Section 541(c)(2) because the underlying
pension trust qualified as a spendthrift
trust under the anti-alienation provision
imposed by the IRC and ERISA.
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In Lickstrakl, the debtor was a physician
who set up a pension plan in which he was
the trustee, plan administracor, and sole
participant in the plan. Because of these
facts, the Court held that a valid
spendthrift trust could not exist for a
“self-settled” trust despite the existence
of valid anti-alienation provisions.

Lichstrakl went one step further than
other cases and examined the legislative
history of the Bankruptey Act of 1978.
The Court relied on language in the
Committee Reports to the Bankruptey
Act that discussed creating a federal
bankruptey exemption under the -
Bankruptey Act for ERISA-qualified
plans. Ultimately, the Bankruptcy Act did
not create such an exemption.
Accordingly, the vast majority of courts,
held that the Bankruptey Code consid-

ered ERISA, and that ERISA plans were ™ k

specifically 7ot included in a bankrupt
estate’s exempt asset column. Debtors
argued that under Code Section 541(c)2)
the plan and trust were exempt under
“applicable nonbankruptey law”—in this
case, ERISA. The courts in examining the
legislative history held that mention of
ERISA in the Committee Reports was
evidence that the drafters considered
ERISA, and under the federal law of pre-
emption constimed ERISA.

Generally, the federal law of preemption
dictates that to the extent that a federal rule
exists on a specific issue, state law is pre-
empted. Where federal laws are in conflict
with each other; generally the latter law is
held to consume the first law, especially if
the latter law addresses (in any way) the
prior law. Accordingly, because of the leg-
islative history and the fact that the
Bankruptcy Act came after ERISA, the
courts held, in essence, that the Committee
Reports through the Bankruptey Act con-
sumed any possibility of ERISA creating a
separate exemption in bankruptcy.

Generally, in Florida, until 1987 when
Florida passed Section 222.21, retirement
plan balances were not exempt in
bankruptey. Again, this conclusion was
reached because courts held that the plan



usually did not qualify as a spendthrifc
trust (for the sharcholders} and that
ERISA itself did not create a separate
bankruptey law exemption under “appli-
cable nonbankruptcy law.”

Mackey and the Preemption
of State Law

In 1987, Section 222.21 was passed and
Florida practitioners thought the entire
question of whether plan balances were
exernpt was moot. Similarly, practitioners
in other states with state statutes exempt-
ing plan balances and opting out of the
federal bankruptey exemptions, also
believed that plan balances were exempt.
During the surnmer of 1988, the Supreme
Court authored a controversial opinion in
the case of Mackey v. Lanier Collection
Agency and Service, Inc..”

The Facts of the Case. Mackey made its
way through the Georgia State court sys-
temn before it was granted certiorari by the
US Supreme Court. Mackey was not a
bankruptcy case. Lanier was a collections
agency that was trying to garnish various
longshoremen’s vacation and holiday pay
plans. Mackey actually was a decision
based on the garnishment laws, not on the
issue of preemption. Mackey contended
that the Georgia state statute,® which pro-
vided in part that ERISA plans shall not
be subject to garnishment action (except
for child support or alimony), protected
his vacation and holiday pay plan (which
qualifies as an “ERISA” plan). The
Georgia Supreme Court, reversing the
lower district court of appeals, stated that
the Georgia statute was preempted by
ERISA because the state statute “pur-
ports to regulate garnishment of ERISA
funds and benefits specifically provided
for in the federal scheme.”?

The Supreme Court Decision. The
US Supreme Court, in a five-to-four
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EXHIBIT 2 IR
Selected Pre-Pattersan Cases Holding the Plan Balances Were Exempt

decision authored by Justice White,
affirmed the Georgia Supreme Court as
to the garnishment issue before the
Court. However, in dicta the Court stat-
ed that Section 514 of ERISA “pre-
empts any and all state laws insofar as
they may now or hereafter relate to any
employee benefit plan”!? covered by
the statute. The Court further stated
that “a law relates to an employee bene-
fit plan, in the normal sense of the
phrase, if it has a connection with or
reference to such a plan.”t! This author
seriously doubts that the majority had
any idea of how analyzed, overanalyzed,
and perhaps misanalyzed these words
would be. 1%

The dissent, authored by Justice
Kennedy, forecasted the fallout of Mackey,
in writing the deliberate, expansive reach
of § 514 necessarily encompasses many
state laws thar would be pre-empted

JOTIRNAL OF ASSFET PROTEMINN  Tndv f Asdnar 1007
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EXHIBIT 3 |
Selected Cases Holding that ERISA Preempted State Statutes
Governing Qualified Plans

even in the absence of its broad man-
date, solely on the basis of their conflict
with ERISA’s substantive require-
ments... To suggest this type of overlap
is sufficient to call into question the
applicability of §514 is to defeat the very
purpose for which it was enacted.!3
Practitioners in Florida posed the
seemingly impossible rhetorical question:
Could dicta from a Supreme Court deci-
sion stating that ERISA preempted a state

garnishment statute involving a longshore-
man’s vacation and holiday pay plan
“undo” Florida’s newly enacted statute
and all of the underlying work needed o
get such a statute passed? Across the
bankruptcy courts, the snowballing effect
of the Mackey dicta was astounding.

The Fallout. In between the Mackey deci-
sion and Patterson, the Supreme Court
decided Guidry v. Sheet Metal Workers
Pension Fund.* The Court held that a
labor union could not impose a construc-
tive trust on a beneficiary who embezzled
funds from his employer. Thus, the Court
attempted to demonstrate its belief that
pension benefits are sacred. However, the
bankruptey courts did not seem t¢ “getir.”

As mentioned, Mackey was not a
bankruptey case. Prior to Patterson, the
legal community was in disagreement as
to the issue of whether a qualified.plan
was exempt in bankruptcy. As seen in
Exhibit 3, in fact, the great majority of
bankruptey courts held that pension plans
were not exempt in bankrupicy, as ERISA
preempted state statutes that purported to
govern qualified retirement plans. As
noted previously, the number of reported
cases was very substantial. Numerous
courts concluded that because the
Bankruptey Code Committee Reports dis-
cussed, but did not specifically create an
exemption for qualified plans, such plans
were not exempt and became part of the
bankruptey estate.

Further, trustees went so far as to argue
that the preemptive effect of Mackey was
so pervasive that it acted to obliterate
state statutes where the exemptions for
Individual Retirement Accounts (IRAs)
were contained in the same statute as that
for qualified plans. This argument gener-
ally did not work, and IRAs were deemed
exempt. Exhibit 4 provides a survey of
cases focusing on this argument.

Numerous states do not exempt IRAs
by statute and in those states some of the
results were quite “peculiar” as to the
applicability of the federal bankruptey
exemptions. For example, In re Chick,!>



%

and I re Heisy,'® decided that Section
522(d)(10XE) did not protect IRAs, as did
In re Moss'” and In re Orlebete.’® However,
contrast these cases with Iz re Chiz,'?
which exempted the IRA under the exact
same provision.??

A few courts, at least in the opinion of
the Supreme Court in Patterson had the
sense not to over-analyze Mackey and held
that qualified plans were exempt from the
bankrupt estate. The Southern District of
I'lorida, for example, under opinions writ-
ten by every judge sitting at the time led
the charge of “common sense” holding
that qualified plans were exempt in
bankruptcy, under Florida Statute Section
222.21. Further, the Southern District
held that the Florida Statute was not pre-
empted by ERISA and enjoyed its own
autonomous exemption, despite the fact
that both the Middle and Northern
Districts of Florida joined the majority of
courts in their reading of Mackey.21

As the cases continued to come down,
with the vast majority holding that plan
balances were not exempt, several Circuit
Courts of Appeal and some bankruptcy
courts?? held that plan balances were in
fact exempt.” Some states themselves

.agternpted to pass legislation and “invent”
other mechanisms to protect participant
balances. These attempts had litle sue-
cess.”* Evén after Patterson, states have
occasionally “stretched” to achieve favor-
able results.?®

The Eleventh Circuit Court of Appeals
affirmed the Southern District’s result
(and overruled the Middle and Northern
District) in the case of fn re SchleinZ® in
stating that the Florida Statute was not
preempted by ERISA and did in fact cre-
ate an independent and separate exemp-
tion under Florida law thar carried over
into bankruptcy because Florida opted
out of the federal exemptions. However,
Schiein only went so far as to preserve the
Florida exemption, not to comment as to
whether ERISA established its own
exemption under Section 541(c)}2).

Thus, prior to Patterson, the Circuits
were split as to what was “applicable non-

EXHIBIT 4
Selected Cases Where Trustees Argued Mackey Obliterated
IRA Exemptions

bankruptey law” for purposes of Section
541(c)(2). Several Circuits believed that
Section 541(c)(2) was limited to those
instruments that qualified as spendthrift
trusts under their respective state statutes,
and those Circuits usually held that quali-
fied plans did not qualify as spendthrift
trusts. Other Circuits held that Section
541(c)2) was not restricted to spendthrift
trusts and found thart pension trusts could
qualify for Section 541(c)(2) protection.

A Preview
of the Parrerson Decision

The US Supreme Court’s June 15, 1992
unanimous ruling in Patterson v. Shumate
held that ERISA’s anti-alienation provi-
sion was, in fact, a restriction on transfer
enforceable under “applicable non-
bankruptey law™ and that the debtor’s
plan balance was exempt from the
bankrupt estate. One of the trustee’s cen-
tral arguments in this case was the same
argument that had been advanced prior to

1
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Mackey, relating to the Committee Reports
for the Bankruptey Act of 1978.

The second article of this two-part
series, which will appear in the following
issue of the Journal, will analyze the deci-
sion of the Court and the legal implica-
tions on @// retirtement plans. W

Parterson v. Shumate, 112 8,Ct. 2242, 504 US 753, 119
i.Ed.2d 519 (1992).

2parterson, 112 85.Ct. 2248,

3Although each of these laws has been amended numer-
ous times since their last major revision, the key provi-
sions relative to the scope of this paper have not changed.
4For an example of such a statute, see Florida Sranue §
222.21.

5Code § 541{c)(2) exempts interests held in cermin instru-
ments and states that “a restriction on the transfer of the
beneficial interest of the debtor in a trust that is enforce-
able under applicable nonbankruptey law is enforceable in
a case under this atle.”

6In re Lichserahl, 750 F.2d 1488 (1 1ch Cir. 1985).

TMackey v. Lanier Collection Agency and Service, Inc,,
486 US 825, 108 S.Ct. 2182, 100 L.Ed.2d 836 (1988).

8Ga. Code Ann. § 18-4.22.1 (1982).

IMackey, 108 8.Cr. 2184,

1094, a1 2191.

Hid,

1ZJustice Scalia’s concurrence in Patterson at 108 S.Cr. 2250
- 2251 provides interesting reading in this regard and is
discussed further in the second article in this two-part
series.

P¥Mackey, 108 §.Cr. 2194,

¥Guidry v. Sheet Metal Workers Pension Fund, 493 US
365, 100 8.Cr. 680, 107 L.Ed.2d 782 (1990)

151n re Chick, 135 BR 201 (Bkrtey. Coan. 1990},

18] re Heisy, 88 BR 47 {Bkrtey. D. INJ 1988).

1715 re Moss, 143 BR 465 (Bkrtey, WD Mich. 1992).

18]y e Orlebeke,141 BR 569 (Bkricy. SD NY 1992).

191n re Chiz, 142 BR 592 (Mass. 1992},

W 0de § 522(dK10)e) exempts “a payment under a stock
bonus, pension, profie-sharing, annuity, or similar plan or
contract on account of iliness, disability, death, age, or
length of serve, to the extent reasonably necessary for the
support of the debtor and any dependent of the debtor,
unless-(i}such plan or contract was established by or under
the auspices of an insider that employed the debtor at the
time the debror’s rights under such plan or contract arose;
(it} such payment is on account of age or length of service;
and (jii) such plan or contract does not qualify under sec-
tion 401(z), 403(z), 403({b), or 408 of the [IRC.]”
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2iGee, e.g., In re Martinez, 107 BR 378(1989); Inre
Rosenbium, 132 BR 970 (1991); In re Kimmel, 131 BR
223 (1991); In 1e Bryan, 106 BR 749 (1989); In re Suarez,
127 BR 73 (1991); In re Seslowsky 135 BR 692 (1991); In
r¢ Seilkop, 107 BR 776 (SD Fla. 1989); In re Wines, 113
BR 787 {SD Fla. 1990); 2nd In re Gurvich, 132 B.R. 576
(1990). But compare with In re Bryant, 106 BR 727
(Bkrrcy. MDD Fla 1989); In re Ewell, 104 BR 458 (Bkrrcy.
MD Fla. 1989); In re Gardner 118 BR 860 {Bkreey. MD
Fia 1990); In re Hadnot, 138 BR 637 (Bkrtcy. MD Fla.
1992); In re Knowies, 123 BR 428 (Bkrtey. MD Fla. 1991);
In re Lee, 119 BR 833 (Bkrrey. MD Fla, 1990); In re
Martin, 119 BR 297 (Bkriey. MD Fla 1990); In re Morrow
122 BR 151 (Bkeicy. MD Fla 1990); and In re Pruner, 122
BR 439 {Bkrrey. MDD Fla. 1990)

22More bankruptey courts leaned this way towards the
time that Patrerson was actually decided.

Z35ee, e.g., Moore v, Raine, 907 F.2d 1476 {4th Cir. 1990);
In re Hasline, 950 F.2d 669 (10¢h Cir. 1991); Velis v.
Kardanis, 949 F.2d 78 (3rd Cir. 1991); In re Lucas, 924
F.2d. 597 (6th Cir. 1991}; In re Vickers, 954 F.2d. 1426 (8cth
Cit. 1992); In re Wittwer 163 BR 614 (3th BAP 1994),
affirming without opinion 148 BR 930 (Bkriey. ED Cal.
1992} In re Hentzen 126 BR 600 (Bkerey, D. Kan. 1991}
In re Hennessey, 135 BR 711 (Bkrey. D. Mass 1992); and
In re White, 131 BR 526 (Bkricy. D. Mass 1991). Inre .-
Wyles 123 BR 733 (Bkricy ED Va. 1991) and In re Shaker
137 BR 930 {Bkrtcy. WD Wisc. 1990) held that even
though Mackey might cause preemption, ERISA created a
separate exemption under the “other applicable non-
bankruptey law” exception through ERISAs required
and-alienation provision.

24Gee, e.g., In re Balay, 113 BR 429 (Bkreey. ND HI 1990}
In re Liyons, 1i4 BR 572 {Bkrtoy. Il 1990} and Inre
Summess, 108 BR 200 (Blkrecy. SD 1L, 1989), where
Hlinois attempted ro make aff qualified plans “spendthrift
trusts” by state statute. But see In re Babo, 97 BR 827
{Bksiey. WD Pa. 1989). Sec also In re Garrison, 108 BR
760 {Bkrtey. ND Okl 1989) and In re Garvin, 129 BR 598
(Bkricy. 8D InGizna 1991), where states passed laws dur-
ing the peried between Mackey and Parterson, but those
state’s bankruptey courts ruled, for example, that such leg-
istation overstepped the state’s permirted constitutional
authority. See also, €.g., In re Kleist 114 BR 366 (Bkrtcy.
ND NY 1990), which upheld the exemption after New
York passed 1989 legislation declaring that all pension
plan trusts are “spendthrift.”

58¢e, e.g., In re Johnson, 191 BR 75 (Bkrtey. MD Pa.
1993), which held that although tax-deferred retirement
annuity did not qualify under ERISA, it did qualifyasa
spendthrift trust under staze law.

2010 re Schlein, 8 F.3¢ 745 (11th Cie. 1993).



