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THE TIME IS NOW: THE UNITED STATES NEEDS TO ACCEDE TO

THE UNITED NATIONS CONVENTION ON THE LAW OF THE SEA TO

I(EI)P(I%{I{K ISN FLUENCE OVER THE COMPETING CLAIMS IN THE SOUTH
EA

1. Introduction

The dispute over who controls the ocean is not new. Two years after Christopher Columbus's first expedition to America,
Pope Alexander VI drew a line through the Atlantic Ocean, dividing it into two parts: the west side belonged to Spain and

the east to Portugal. "'In addition, Spain received the Pacific Ocean and the Gulf of Mexico, and Portugal received the

South Atlantic and the Indian Ocean. > Even though today, there are many more international communities to consider,
using a line is still a widely accepted approach to designate which body of water is yours and which portion belongs
to your neighbor.

It was not until 1982, that nations adopted a means of determining which parts of the ocean each country had sovereignty

over--the U.N. Convention on the Law of the Sea (UNCLOS). 3 While the United States has signed the treaty, the U.S.
Senate has yet to accede to UNCLOS. With China recently re-exerting its influence in the South China Sea, there is
perhaps a greater incentive for the United States to finally accede to this multilateral treaty.

Part IT of this Comment will first describe the customary international views on the law of the sea, before the United
Nations began its series of conferences to develop a uniform maritime law. It will discuss the progression of conferences
that the United Nations held before the creation of UNCLOS in 1982. Part II will then describe different elements
of UNCLOS that are relevant to this Comment including the limits on the territorial sea, the International Seabed
Authority, and the Exclusive Economic Zone (EEZ). Finally, it will discuss the 1994 Addendum added primarily to
address U.S. concerns. Part III of this Comment will examine *2 the arguments voiced by those opposed to acceding
to UNCLOS. It will also consider the arguments of those supporting the accession to UNCLOS.

Part IV of this Comment will then discuss the importance of the South China Sea and China's claims in the region. This
section will next examine China's gradual expansion in the South China Sea, and mention the competing claims of some
of the territories in the region. Specifically, Part IV will describe China's strategy in its gradual expansion, and this section
will contrast China's opinion of the rights it has within its own EEZ with what UNCLOS provides. Part IV will conclude
with a description of why China's expansion in the South China Sea is of consequence to the United States. Part V will
consider the potential effects that the United States' accession of UNCLOS would have on China's expansion. Part VI
will examine why it is prudent for the United States to accede to UNCLOS. This Comment will argue that the United
States needs to accede to UNCLOS to exert influence over the competing territorial claims in the South China Sea.
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I1. The Law of the Sea Treaty
A. Pre-1982 U.N. Convention on the Law of the Sea

The seventeenth century saw the advent of the freedom-of-the-seas doctrine, constraining countries' jurisdiction over

the seas to a narrow strip surrounding the coastline. 4 The remaining sea was “free to all and belonging to none.” 2

International law regarding the sea developed through custom:

Common maritime practices [that] became widely accepted and were adopted as law by maritime and
coastal states alike: International law of the high seas has evolved over the years based on accepted and
agreeable practices of nations. It has generally been held that usage becomes an international legal norm
when it has been repeated over a period of time by several states, when they have generally acquiesced in
such behavior by one another, and when governments begin to act in certain ways out of a sense of legal
obligation. Customary acceptance of the practice of nations, over time, results in international law and is
binding on all nations. % The mid-twentieth century brought a change, as countries wished to further their
claims over the seas due to increased pollution and fishing concerns. 7 Further, “there was no consensus
to the limit of national claims to resources of the sea or seabed beyond a nation's narrow territorial sea.” 8

Along with other international *3 communities, the United States was concerned. 8

The United States recognized “the long range world-wide need for new resources of petroleum and other materials.” 01
September of 1945, President Harry S. Truman issued Proclamation 2667--The Policy of the United States with Respect

to the Natural Resources of the Subsoil and Sea Bed of the Continental Shelf. '' In President Truman's proclamation,
the United States claimed jurisdiction over “the natural resources of the subsoil and sea shelf beneath the high seas but

contiguous to the coasts of the United States.” '2 The Outer Continental Shelf Lands Act of 1953 (OCSLA) 13 poth
codified and modified Proclamation 2667 by defining the Outer Continental Shelf (OCS). '4 The Act did not limit the

extent of the U.S. continental shelf in miles but claimed all subsoil and seabed to the deep seabed. =

At least twenty nations followed President Truman's proclamation, making similar claims regarding the extent of their
continental shelves, which eventually led to disputes. 16 The U.N. General Assembly convened its first U.N. Conference
on the Law of the Sea in 1958 to quell such clashes. 17 However, the 1958 Conference did not resolve several key issues,

such as the extent of the territorial sea and fishing limits. 18

In 1960, the United Nations held its second Conference on the Law of the Sea to consider the limits of the territorial
sea and fishery territories. 1 However, these *4 issues were deferred once again 20 yntil the third U.N. Conference on

the Law of the Seas, held from 1973 to 1982, 2l

In November 1967, before this third conference, Malta's U.N. ambassador, Arvid Pardo, addressed the General
Assembly, alerting countries to conflicting legal claims over territory and warning of an impending conflict that could

devastate the oceans. > Pardo noted that five-sevenths of the Earth's surface was covered by the ocean floor and
seabed. 2 Up to this point, most of both the ocean floor and seabed had been unexplored due to a lack of science
and technology. & However, recent developments made further exploration possible which, even in its early stages, saw

. 25
many unclaimed resources.
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. . 2 .
Ambassador Pardo foresaw “a breakdown of law and order on the oceans . . . looming on the horizon,” 2® as countries
g 2
began racing for sovereign rights over the ocean floor:

There was now a real danger, Malta pointed out, that technically equipped countries might wish to
appropriate the ocean floor for their national use, not only to develop its immense resources, but particularly
for defense purposes-- perhaps through mobile near-bottom nuclear missile systems or through fixed
military installations on the ocean floor. The result would be a competitive scramble for sovereign rights
over the ocean floor leading to an escalating arms race, widening the gap between the rich, technologically
developed countries and the poorer countries, and endangering the traditional freedom of the high seas.

World tensions would thereby be greatly increased. 27

Pardo concluded his speech by asking for “an effective international regime *5 over the seabed and ocean floor beyond

a clearly defined national jurisdiction.” 28 pardo's urging became “a global diplomatic effort to regulate and write rules

for all ocean areas, all uses of the seas and all of its resources.” By 1973, the Third U.N. Conference on the Law of the

Sea began what became a nine-year process to create a comprehensive treaty for the oceans. 2

B. 1982 U.N. Convention on the Law of the Sea

In 1982, the United Nations adopted the U.N. Convention on the Law of the Sea 30 ey legal regime governing activities

on, over, and under the world's oceans.” 3 The Convention was and is, “an unprecedented attempt by the international
community to regulate all aspects of the resources of the sea and uses of the ocean, and thus bring a stable order to

mankind's very source of life.” 32

1. Limits on the Territorial Sea

When determining universal limits on the territorial sea, or the boundaries between national and international waters,
nations disagreed. 33 Smaller nations with less powerful navies supported a wide territorial sea, which would provide
a greater protective barrier from those with more powerful navies. ¥ 1n contrast, great naval powers preferred small

territorial seas to protect their fleets' freedom of movement. 35 For example, major naval powers wanted a three-mile
limit because a twelve-mile limit “would effectively close off and place under national sovereignty more than 100 straits

used for international navigation.” 3% The United States argued for the “free passage through straits” which would treat
these straits as international waters. >/ Coastal states worried that this would threaten their national security and instead

demanded the twelve-mile territorial sea, fearing foreign warships too close to their shores. 3 For example, the Strait
of Gibraltar separates Morocco from Spain by about eight nautical miles at its narrowest point, connecting the Atlantic

Ocean to the Mediterranean Ocean. > Spain, Morocco, and other coastal states sought a twelve-mile territorial sea to
control passage through *6 this body of water. 40 Since the Strait of Gibraltar is the most accessible entrance to the
Mediterranean Sea, the United States and other countries were concerned about access to trade routes. il Ultimately,
both sides settled on the rule of “transit passage” which retained the international status of the straits, 2 but also
mandated that ships must not threaten nor use any force against coastal states. 4 Additionally, member states agreed

upon a twelve-mile territorial sea, in which a coastal state would have jurisdiction. 44

2. The Exclusive Economic Zone
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The exclusive economic zone gives states the right to resources beyond their territorial seas. According to UNCLOS,
a coastal state has

sovereign rights for the purpose of exploring and exploiting, conserving and managing the natural resources,
whether living or non-living, of the waters superjacent to the sea-bed and of the sea-bed and its subsoil,
and with regard to other activities for the economic exploitation and exploration of the zone, such as the

production of energy from the water, currents and winds. 45

The EEZ extends 200 nautical miles from the shore of a coastal state.*® This is very generous, considering that
approximately 87% of the world's known, and estimated, hydrocarbons *7 beneath the sea lie within a 200 nautical mile
boundary. 8 In addition, the most lucrative fishing areas are found in EEZs due to the abundance of phytoplankton,
the primary food source for fish, near the shore. 4 In return for this generous EEZ, coastal states agree to obligations

such as protecting fish populations from depletion through overfishing. 2

Apart from the EEZ, coastal states may explore and exploit the resources of *7 the continental shelf. 3! The continental
shelf consists of the seabed and subsoil “that extend beyond its territorial sea throughout the natural prolongation of

its land territory to the outer edge of the continental margin.” 32 States with a wider shelf have rights to the natural

resources of the seabed up to 350 miles or further, depending on certain geological criteria. 33 For states with shelves
smaller than 200 miles, their territorial sea extends to a maximum of 200 miles.

UNCLOS requires states to make payments for any resources found beyond the 200-mile boundary of their territorial
seas. >* UNCLOS sets up payment rates and collects compensation from the resources after the first five years of

production at the site. 33 Beginning in the sixth year, “the rate of payment or contribution shall be 1 per cent of the value
or volume of production at the site. The rate shall increase by 1 per cent for each subsequent year until the twelfth year

and shall remain at 7 per cent thereafter.” 36

3. International Seabed Authority

UNCLOS also established the International Seabed Authority which is comprised of all the states which signed the
Treaty. 7 The Authority is further divided into an Assembly, a Council, and a Secretariat. 8 The Assembly consists of
all members of the Authority, and each member has one representative. %% The Council consists of thirty-six members of
the Authority who are elected to fulfill pre-determined categories, 69 such as four members who are major net exporters
of minerals from their area. ' Finally, the Secretariat shall be “the chief administrative officer,” elected every four years

by the Assembly from candidates proposed by the Council, and given the task of running all meetings. o2

The payments collected from resources gathered beyond the 200-mile EEZ go to the Authority which “distribute[s] them
to States Parties to this Convention, on the basis of equitable sharing criteria, taking into account the interests and needs

of *8 developing States, particularly the least developed and the land-locked among them.” %3 There are no mandates

governing the use of the money. &

4. 1994 Addendum to UNCLOS
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Despite U.S. involvement in negotiating the terms of UNCLOS, when the time came for the United States to sign it,
President Ronald Reagan refused. %5 On July 9, 1982, President Reagan released a Statement on United States Actions
Concerning the Conference on the Law of the Sea. % president Reagan was concerned that the Convention's provisions

on deep seabed mining would discourage future development. %7 He further feared that the decision-making process
would netther protect nor reflect American interests, and that the deep mining provisions would allow the accession

of future amendments without U.S. approval. 68 Finally, he feared that UNCLOS allowed too much international

regulation over deep seabed mining, an idea which was shared by some U.S. allies. =

President George H. W. Bush addressed the issue again when he took office, and his administration began new

negotiations concerning President Reagan's concerns. 0 The mining provisions underwent significant revisions in

the 1990s, culminating in the Part XI Agreement, which created changes that satisfied each of President Reagan's

complaints. "' The United States was guaranteed a seat on the seabed Council once it became a party, 72 “ensuring] that

U.S. approval would be necessary for any decision that would result in a substantive obligation on the United States,
or that would have financial or budgetary implications.” 3 These changes finally brought about U.S. support: in July

1994, President Clinton “transmitted the convention to the U.S. Senate for its advice and consent.” e

*9 TII. Accession of UNCLOS by the United States

Despite the United States' deep involvement in drafting both UNCLOS and later, the Part XI Agreement, the United
States has not yet acceded to it. 75 In fact, the United States is the only coastal nation in the world which has not
acceded to UNCLOS. ’® Even though the treaty apparently receives widespread domestic support, loud opposition from
a vocal minority has prevented its accession in Congress. 7 Since UNCLOS took effect in 1994, every U.S. president,
both Democratic and Republican, has supported its accession. L ™ 2004, the Senate Foreign Relations Committee
unanimously approved UNCLOS, and in 2007, the committee approved it by a vote of seventeen to four. 7 The treaty

has never come up for a vote in the full Senate, however, because of opposition from a few key Senators. &

A. Opposition to UNCLOS Accession

UNCLOS opponents are primarily concerned that the treaty poses a threat to U.S. sovercignty. 81 This minority bases its

argument on the premise that “any treaty that grants the United States sovereignty over anything inherently undermines

American sovereignty by implying that we needed an international treaty in the first place.” 82

Further, UNCLOS critics claim that the treaty already carries the force of customary international law 83 and thus does
not need to be acceded to by the *10 United States. 8% These opponents argue that “the Navy and merchant fleet do

fine now and for decades previously without the pact's freedom-of-the-seas guarantees.” 85 Since UNCLOS developed
from customary law, “the provisions represent widely accepted customary international law, some of which has been

recognized as such for centuries.” &

Further, acceding to UNCLOS is not essential to the mission of the U.S. military. In 1993, the Department of Defense
issued an Ocean Policy Review Paper in 1993 to determine if U.S. national security interests have been protected despite
our absence from UNCLOS:

U.S. security interests in the oceans have been adequately protected to date by current U.S. ocean policy
and implementing strategy. U.S. reliance on arguments that customary international law, as articulated in
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the non-deep seabed mining provisions of the 1982 Law of the Sea Convention, and as supplemental by
diplomatic protests and assertion of rights under the Freedom of Navigation Program, have served so far

to preserve fundamental freedoms of navigation and overflight with acceptable risk, cost and effort. 87 In
the twenty years since the issuance of that paper, no evidence suggests that acceding to UNCLOS would

be crucial to the U.S. Navy. N

Additionally, critics are concerned with the lost profits that would be generated if the United States accedes to the Treaty.
Currently, the Bureau of Ocean Energy Management in the U.S. Department of the Interior manages the sale of offshore

natural mineral leases. *> The minimum annual royalty rate is 12.5%. % Since the United States would be required to

offer 7% of profits to the Authority after twelve years of profits, %1 the United States could end up giving away more
than half of its total revenue from the drilling, as 7% of profits would come out of the 12.5% royalty revenue from the

lease. °% The U.S. Treasury would only retain the difference, or 5.5%. &

*11 Not only are dissenters upset that money that would otherwise go to the federal government may go elsewhere,
but they are also upset that these funds may go to countries whose interests the United States does not support. Steven

Groves of the Heritage Foundation % details that the United States would not be able to prevent the Authority from
giving the proceeds to “state sponsors of terrorism, . . . the undemocratic, despotic, and/or brutal regimes . . . [or] corrupt

regimes.” %5 Critics also worry that there are no rules or guidelines as to how the developing nations should use the

money. %6 Countries are not required to spend the revenue on anything maritime related, nor are they obligated “to

spend the revenue on humanitarian or development projects, even though most, if not all, of the eligible recipients are

supposed to be poor, developing countries.” 7

Finally, the vocal minority opposed to UNCLOS is unhappy with the Treaty's redistributionist aspect: distributing the

proceeds from wealthier nations' resources to the landlocked or underdeveloped. 8 Critics are concerned that UNCLOS
“seeks to transfer wealth from U.S. companies exploiting energy resources to poorer, landlocked countries--setting a

dangerous precedence for wealth distribution.” “Ina hearing before the Senate Foreign Relations Committee, former
Secretary of Defense, Donald Rumsfeld, likened this wealth distribution aspect to a “massive form of global welfare,

courtesy of the American taxpayer.” ol

Some Senators, like Arizona Senator, Jon Kyl, have proposed a compromise by which “Congress could enact a statute
that makes the navigational parts of the treaty, which codify the historical practice of seafaring nations, the law of the

land.” '*" Instead of acceding to the treaty, Congress would enact parts of the treaty via domestic legislation. 102 This
would not solve the problem, however. UNCLOS *12 is a “*package deal,’ to be accepted as a whole in all of its parts

without reservation on any aspect.” 103 Because UNCLOS has to be accepted in its entirety, the United States cannot
selectively accept certain provisions of the treaty; it must accept them all, or it cannot be a party to UNCLOS.

B. Support for UNCLOS Accession

In the spring of 2012, then-Senator John Kerry decided to make the accession of UNCLOS his priority. 104" As the
Chairman of the U.S. Senate Committee of Foreign Relations, he set up three hearings in the middle of 2012 on the

question of whether to support accession to the treaty. s
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On May 23, 2012, Secretary of State Hilary Clinton, Secretary of Defense Leon Panetta, and Chairman of the Joint
Chiefs of Staff General Martin Dempsey spoke at the first hearing before the Senate Foreign Relations Committee

regarding the accession of UNCLOS. 196 On June 14,2012, the second hearing took place, containing even more military
leaders vocalizing their support for the accession of UNCLOS: Admiral James A. Winnefeld, the Vice Chairman of
the Joint Chiefs of Staff; Admiral Jonathan W. Greenert, the Chief of Naval Operations; Admiral Robert J. Papp, Jr.,
the Commandant of the U.S. Coast Guard; General William M. Fraser, III, the Commander of U.S. Transportation
Command; General Charles H. Jacoby, Jr., the Commander of U.S. Northern Command; and Admiral Samuel J.

Locklear, III, Commander of the U.S. Pacific Command. 107 The message of these key U.S. armed forces leaders could
not have been clearer. As Secretary Panetta concluded, “[t]he time is now, for this Senate to do what others have failed

to do: ratify the Law of the Sea Convention.” 108

First, without the protection now guaranteed by UNCLOS, U.S. companies are not likely to invest in deep seabed

mining, 109 At a hearing before the Senate *13 Foreign Relations Committee, Jay Timmons, President and CEO of
the National Association of Manufacturers, spoke on manufacturers' behalf and expressed the hesitancy to invest: “[t]he
development of deep seabed claims is incredibly expensive. Companies in the U.S. are reluctant to invest heavily in deep
seabed mining because of the risk that their activities would not withstand a legal challenge since the U.S. is not a party

to the Convention.” ' For instance, the Pacific Ocean contains a large supply of nodules, rock-like substances that
contain minerals such as nickel, copper, and cobalt. M There s currently no cost-effective way to remove these nodules
from the ocean floor. !'? It is possible that developing a procedure to extract the metal from the nodules will be the most
expensive part of the process. ' Further, methane hydrates 4 are another potentially enormous alternative energy

source found in the ocean with extraction technology in its infancy. '15 Unless the United States accedes to UNCLOS,
U.S. companies will be less likely to invest in deep seabed mining of the nodules and exploitation of methane hydrates,
leaving untouched great resources that would add much revenue to the U.S. Treasury.

The United States needs to invest in off-shore drilling for its national defense: “The U.S. requires an incredible number
of military products for which rare earth minerals [which are found in abundance in the seabed] are essential.” 16 1

the past, military products were manufactured in the United States. 17 Today, a “tremendous number of our bullets
are manufactured in China . . . meaning that if we find ourselves cross-wise with the Chinese, they can cut off our
supply of bullets.” '8 Tt is a matter of national security that the United States be self-reliant on ammunition *14 for its
weapons. "9 The United States needs to accede to UNCLOS to give companies the security to invest in offshore drilling,
in order to be able to manufacture bullets independently from its own supply of rare minerals. &0

Further, since the United States relies on customary international law as the legal basis for its maritime powers, it has
no conerete law for its actions. ! Secretary Clinton characterizes this as “risky.” 122 The members of UNCLOS are
free to change the laws of navigation at any time without United States input. 123 Admiral Samuel J. Locklear, 111,
Commander of the U.S. Navy in the Pacific, noted that the customary laws of the sea are not immune from change: 2
“there is a marked trend now toward coastal states claiming more jurisdiction over their adjacent waters than the current
convention recognizes.” 125 For example, emerging coastal powers would likely call for a new version, favoring a larger

EEZ with more limited rights for noncoastal states. 126 Limited rights would not be in the United States' interest--with
the largest navy in the world, United States' freedom to navigate is crucial. State Parties to the agreement would be able
to reinterpret the terms of the customary international law, “contrary to the original intent that [the United States] and

other maritime powers helped to negotiate.” Y Therefore, the United States needs to accede to UNCLOS to exert its
influence over the Convention members to ensure that the international maritime laws are beneficial to the United States.
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In addition, due to the 1994 changes made to UNCLOS, the United States is the only country to have a permanent
seat on the Council. ' Secretary Clinton noted this significance and could not find another international body that
allows only one country a permanent seat on the decision making panel. 129 With a permanent seat on the Council, the

United States would have a huge level of influence over matters raised before the Council, should it choose to accede

to the *15 Treaty.uo

Finally, acceding to UNCLOS would allow the United States to curtail foreign countries' eager expansion into further
territories. Secretary Clinton mentioned, “[o]nly as a [p]arty to the Convention can the United States best protect the
navigational freedoms enshrined in the Convention and exert the level of influence that reflects our status as the world's
s 131

foremost maritime power.
For example, the Arctic is a large area where multiple countries currently assert their jurisdiction. Countries have begun
their expansion due to the effects of global warming. 132 Because of rising ocean temperatures, ice caps have melted,
causing areas that were once covered by ice to be accessible by ships. 133 Countries have begun experimenting with new
shipping routes and are actively searching for natural resources in the region. 134 The search for natural resources has

only just begun, as the resources are now accessible in the water. 135 The ice caps that once served as a difficult obstacle
to bypass are gradually disappearing, making access to the region much easier.

136

In particular, the United States has a large extended continental shelf in the Arctic, full of these untapped resources.
The United States would be in a better position to argue disputes, such as one with Canada concerning the emerging

neutral territory, if it acceded to UNCLOS. 37 As Secretary Panetta noted:

Joining the Convention would maximize international recognition and acceptance of our substantial
extended continental shelf claims in the Arctic. As we are the only Arctic nation that is not a party to the
Convention, we are at a serious disadvantage in this respect. Accession would also secure our navigation and
over-flight rights throughout the Arctic, and strengthen our arguments for freedom of navigation through

the Northwest Passage and Northern Sea Route. = Acceding to UNCLOS would help the United States
solidify security over its jurisdiction in the Arctic, by providing both new trade routes and opportunities for
decp scabed mining and the legal framework to support these activities.

IV. China's Expansion Into the South China Sea

China is a signatory to UNCLOS. . Having ratified UNCLOS, China is *16 obliged to follow the treaty's mandates
concerning its country's EEZ. However, China has a unique interpretation with respect to the waters of the South China

Sea, based on old Chinese navigational maps. 140 This interpretation has caused problems as China claims sovereignty
over islands in the South China Sea, likely for the natural resources that the area has to offer and perhaps for control

of navigation in the area. 141 This sovereignty claim can be an important issue for the United States as it has treaty

responsibilities with the Philippines and economic ties to Vietnam--both the Philippines and Vietnam are arguing with

China over the sovereignty of the South China Sea and small barren islands in the South China Sea. 2

A. The Importance of the South China Sea
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The South China Sea is vital to the United States and world policy. Half of the world's gas, oil, and shipping tonnage
navigate this area. 143 Approximately $5.3 trillion of global trade passes via the South China Sea each year. 44 Likewise,
the area is particularly critical to U.S. trade; 145 $1.2 trillion of the $5.3 trillion total global trade passes through U.S.
ports. 146 1 addition, while the fish stocks in the South China Sea are both depleted and poorly controlled, there is still
a growing demand due to local population increases. 147 The South China Sea holds almost one-tenth of the world's

fisheries used as food for people. 148 Finally, the potential for natural resources is equally great. Recent reports found
that the South China Sea holds about 1.6 billion barrels of recoverable petroleum, while some Chinese studies increase
this estimate by a power of ten. 2 Further, it is estimated that a large amount of methane hydrates are in the South

China Sea--“initial median estimates [of methane hydrates] place . . . China's [reserves] at § trillion cubic meters.” °
y p

Control of the South China Sea is thus very important.

*17 B. China's Claims in the South China Sea

China claims about 90% of the 3.5 million square kilometer China Sea. L O 1947, President Chiang Kai-shek's
nationalist government first officially published an “eleven-dashed line” map to mark China's dominion in the South

China Sea. '*?> When the Zhou Enlai (Communist) government gained control of China in 1949, it maintained the general
layout of the eleven-dashed line 153 but excluded the Gulf of Tonkin. '** Although China's new map, the “nine-dashed

155 is what China currently uses as a claim to its domain, it has no basis in international treaties. 156 n fact,

line” map,
“these claims are generally considered outrageous by everyone except the Chinese.” 157 China sent a document to the

United Nations on May 7, 2009 with their nine-dashed line map attached. 158 In the letter, China claimed

indisputable sovereignty over the islands in the South China Sea and the adjacent waters, and [that
China] enjoys sovereign rights and jurisdiction over the relevant waters as well as the seabed and subsoil
thereof. The above position is consistently held by the Chinese Government, and is widely known by the

international community. = According to the nine-dashed line map, China has dominion over 90% of the

South China Sea, including the Paracel Islands, the Spratly Islands, and the Scarborough Shoal. {60

» 161 the nation has remained ambiguous about whether it declares full

» 162

Despite China's “indisputable sovereignty,

sovereignty over the entire water enclosed by the nine lines or “something less than that. At the very least, China
does claim the islands inside the nine lines, as specified through one of its domestic laws, the Law on the Territorial Sea

and Contiguous Zone, enacted in 1992. 163 China is vague in defining its sovereignty because:

*18 If Beijing defined its claim to conform with the provisions of this treaty [UNCLOS], it would almost
certainly reduce the scope of Chinese territory and expose the government to criticism from vocal nationals.

Alternatively, if Beijing was to maximize the extent of its claim to include all or most of the territory within

the nine-dashed line, it would be difficult to justify under international law and antagonize its neighbors. 164

That is, if China claims everything outright, including the islands and seas within its “nine-dashed line
map,” it would violate UNCLOS. 165 But if it does not claim everything, Chinese nationalists--who claim

a “historical basis” for sovereignty over the seas--will be upset. 156 While the map was only officially
published in 1947, the Chinese embassy reported in March 2008 that “the dotted line of the South China
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Sea indicates the sovereignty of China over the islands in the South China Sea since ancient times and

demonstrates the long-standing claims and jurisdiction practice over the waters of the South China Sea.” 167

C. China's Expansion in the South China Sea

While China's unilateral command of the South China Sea in 1949 can be seen as a nominal expansion, China has more
recently began to exert physical control over various islands in the region. Currently, China is involved in disputes over

three islands in the South China Sea: the Paracel Islands, the Spratly Islands, and the Scarborough Shoal. 168 Although
nearby countries have been in disagreement for some time, “the intensification of the disputes is due in part to an increase

in assertiveness by China in stating and defending its maritime territorial claims.” 169 Further, “it is the Chinese claim--
because of its aggressive scope, the history behind it, and China's growing military capacity to back it up--that poses the

real problem to regional stability.” I

1. The Competing Claims

Both China and the Philippines claim ownership of the Spratly Islands in the *19 South China Sea. 17 Applying

UNCLOS, the Philippines clearly has jurisdiction--the Spratly Islands falt well within the two hundred mile EEZ. 172

173 also claim jurisdiction over this

17

Further complicating the matter, Taiwan, Vietnam, and, to some extent, Malaysia,

group of islands. 174 The Spratly Islands are currently occupied by all of these countries, > and while almost none of
the islands are completely habitable, “control over them could give a claimant rights to an area thought to be potentially

BB |
rich in energy resources.” [

China, Taiwan, and Vietnam also claim ownership of the Paracel Islands, though they are currently occupied by
China.'”” China forcibly took control of this group of islands from South Vietnam in 1974.'7® In addition, China
claims ownership over the Scarborough Shoal, along with Taiwan and the Philippines. '7 The Scarborough Shoal is

problematic, as it falls inside the Philippines's EEZ and also within China's nine-dash line map. b

2. China's Strategy

Aside from the territory it claims, the way in which China is expanding its reach is also noteworthy. China employs
a strategy known as “salami-slicing.” 81 1n other words, China is implementing the “slow accumulation of small

182

actions, none of which is a casus belli, °~ but which add up over time to a major strategic change.” 183 China has been

incrementally claiming more territory for the nation. 184 The gradual expansion of China places the United States in a

bad position: “[a] salami-slicer puts the burden of disruptive action on his adversary. . . . If sliced *20 thinly enough,

no one action will be dramatic enough to justify starting a war.” S

For example, in April 2012, China and the Philippines were in the middle of a naval standoff in the Scarborough Shoal
when the Philippines found Chinese fishing vessels inside its EEZ. ' Later, in June, China established “Sansha City”
on Woody Island in the Paracel Islands. '87 China intends “Sansha [to] be the administrative center for China's claims in
the South China Sea, to include the Spratly Islands . . . and Scarborough Shoal.” '88 China also shared its intent to base

a military garrison at Sansha. S Finally, the China National Offshore Oil Corporation (CNOOC), a state-owned oil
developer, publicized a list preventing bidding by foreign oil exploration companies on certain areas in the Vietnamese
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EEZ. % Vietnam, however, had already leased some of these offshore blocks to developers. il Although few experts

suggested that a foreign developer would “legitimize China's over-the-top grab of Vietnam's economic rights,” 192 ¢
is important to note that China did not care about the EEZ demarcations in this situation. China has signed and

ratified UNCLOS--it should be following those guidelines. These three examples show an “attempt to gradually and

systematically establish legitimacy for its claims in the region” using the “salami-slicing” method. .

Another strategy that China uses is its selection of law enforcement agency ships. 194 Tn its disputes in the South China

Sea, China uses ships from its paramilitary maritime law enforcement agencies rather than from its navy. 195 Even
though the ships from the paramilitary maritime law enforcement agencies are typically unarmed or lightly armed, they

are “effective in confrontations with unarmed fishing vessels.” 19 Most of the countries with which China is disputing
over sovereignty do not have equivalent ships; “for those countries, the only ships available to send out in response to the
deployment of Chinese paramilitary law enforcement ships might be regular navy ships, in which case sending them out

might leave those other countries vulnerable to the accusation that they were escalating the crisis.” 97 This fear of being
accused of escalating the crisis is likely why China chooses to use paramilitary ships rather than formal naval vessels.

Finally, China has been slowly improving and expanding its navy. 198 After *21 decades of increasing its military
spending, improvements in Chinese naval engineering are producing a fleet that is primarily focused on regional maritime
dominance. Further, the fleet is focused on deterring intervention by the United States in any potential conflict over

Taiwan or in the South and East China seas, where Beijing contests control of disputed islands and maritime resources
199

with several Southeast Asian countries and Japan.
While an amplified Chinese naval fleet would still not be enough to take on the U.S. Navy, it could still “pack[] a punch
for localized conflicts in Asian waters.” >°" China already has six Aegis-equivalent warships, 201 and Taiwanese analysts
anticipate that China will build at least ten more. 202 g apan's six Aegis-equipped warships and South Korea's three would

have a difficult time defeating China's sixteen. 203 Further, China's quickened production of an advanced destroyer “will
tilt the regional balance of power at sea in its favor and put it in a stronger position to enforce its sovereignty claims . . .

in the South and East China Seas.” Pl

D. China's Dispute Over the EEZ

In addition to disputes over which land and seas it maintains dominion over, China also disputes its rights within
its own EEZ.?% Along with twenty-six other nations, China argues that UNCLOS gives coastal states the right to

control economic activities--as well as all foreign military activities--in their own EEZs. 206 Generally, China claims
that “reconnaissance activities undertaken without prior notification and without permission of the coastal state violate

Chinese domestic and international law.” 27

Most countries, including the United States, disagree with this position, asserting that while the EEZs “give[| coastal
states the right to regulate economic *22 activities (such as fishing and oil exploration) within their EEZs, it does not
give coastal states the right to regulate foreign military activities in the parts of their EEZs beyond their 12-nautical-
mile territorial waters.” 2" Specifically, the United States argues that nothing in UNCLOS prevents the right of any

country's military forces to carry out military activities in EEZs without consent. 200

Whether the United States can carry out unarmed reconnaissance missions with prior approval from China continues

to be a source of conflict between the two nations.>'’ There have been multiple conflicts between U.S. and Chinese
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ships and aircraft since March 2001. 2t «China routinely intercepts U.S. reconnaissance flights conducted in its EEZ

» 212

and periodically does so in aggressive ways that increase the risk of an accident. For example, in April 2001, there

was a collision between a U.S. reconnaissance plane and a Chinese fighter jet. 213 Since neither ocean surveillance ships
nor U.S. reconnaissance planes are armed, the United States might dispatch armed escorts in response to dangerous

behavior by Chinese naval vessels and aircraft. 214 From there, the fear is that a misunderstanding might result in an

exchange in fire “leading to further military escalation and precipitating a major political crisis.” 215 This would neither
be in the best interest of the United States nor China.

E. Reasons Why the United States is Concerned About Chinese Expansion in the South China Sea

There are various reasons why the United States is concerned with China's increasing presence in the South China Sea.

First, the United States cares because it has treaties with countries in the region which currently claim sovereignty to the

same islands that China is now claiming. 26 For example, the United States has a treaty in force with the Philippines. 2l

The 1951 U.S.-Philippines Mutual Defense Treaty came into effect on August 27, 1952. 218 Article IV states that “Ielach

Party recognizes that an armed attack in the Pacific Area on either of the Parties would be dangerous to its own peace and

safety and declares that it would act to meet the common dangers in accordance with its constitutional processes.” ai

Article V of the Treaty defines an armed attack on either of the parties to include island *23 territories under its
jurisdiction. =
Despite what appears to be a strong interest in curtailing China, the United States's official position concerning China's
expansion is not to take a position. On August 3, 2012, the State Department issued a press statement on the U.S. position
regarding the territorial disputes in the South China Sea:

As a Pacific nation and resident power, the United States has a national interest in the maintenance of
peace and stability, respect for international law, freedom of navigation, and unimpeded lawful commerce
in the South China Sea. We do not take a position on competing territorial claims over land features and
have no territorial ambitions in the South China Sea; however, we believe the nations of the region should
work collaboratively and diplomatically to resolve disputes without coercion, without intimidation, without

threats, and without the use of force. 221 One commentator believes that the United States has remained
neutral because it does not want to “pre-commit itself to a sequence of events over which it may have no

control.” 222

Despite not taking a formal position on the competing territorial claims, President Barack Obama has shown an increased

interest in the area. Recently, he has focused on “pivoting” our troops from the Middle East to the Pacific; e “[The
United States] is stepping up its military presence in the region as part of a strategic ‘pivot’ towards Asia after more than

5 224

a decade of wars in [raq and Afghanistan. Not only does this new strategy make China wary, but the recent transfer

of U.S. troops has caused the Philippines and Vietnam to become more willing to confront China. 225 In other words,
“[the Philippines and Vietnam] think they have the U.S. on their side.” 226
Further, the fact that the United States has interests in the area is important because China has differing opinions

regarding the control China can have in its EEZ. 227 The United States's navy depends on moving without impediment
in the sea:
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The legal right of U.S. naval forces to operate freely in EEZ waters is important to their ability to perform
their missions around the world, because many of those missions are aimed at influencing events ashore,
and having to conduct operations from more than 200 miles offshore *24 would reduce the inland reach
and responsiveness of ship-based sensors, aircraft, and missiles, and make it more difficult to transport

Marines and their equipment from ship to shore. e

Reaching a consensus on the issue is critical, as restrictions on U.S. naval forces' operations in EEZ waters could possibly

require a change in U.S. foreign policy goals or a change in U.S. military strategy. e

V. Potential Effects of the United States' Accession of UNCLOS on China's Expansion

Currently, the State Department's suggestion to the competing claims in the South China Sea is for all of the nations to

follow UNCLOS. 2% It is hypocritical for the United States to encourage another country to follow UNCLOS without
actually acceding to it herself.

Further, China is less likely to listen to the United States from a “position of weakness.” ek According to one
commentator, conversations between the United States and China regarding foreign military activity in China's EEZ
currently look like this:

Chinese official: Your navy ships have no right to be in our exclusive economic zone without our permission.

American official: Yes they do. The UN. Law of the Sea Convention, which reflects customary
international law, provides other states have freedom of navigation in exclusive economic zones.

Chinese official: You are not a party to convention, so it doesn't matter what it says--you have no standing to

make that argument. 232 If the United States acceded to UNCLOS, then China's response could no longer
be, “You are not a party to the convention.” Admiral Locklear, the U.S. Navy Commander in the U.S.
Pacific Command, has mentioned that in the South China Sea, where “competing claims and counter claims
in the maritime domain are becoming more prominent . . . the effectiveness of the U.S. message is somewhat

less credible than it might otherwise be, due to the fact that we are not a party to the convention.” 23 The
United States would finally have standing to make the argument that China needs to follow UNCLOS.

The United States's accession to the treaty may not solve the problem, *25 though, as China has a history of signing
treaties and subsequently violating them. For example, China is ““a signatory to the Nuclear Nonproliferation Treaty but
remains a notorious nuclear proliferator, and it is a member of the World Trade Organization yet brazenly disregards its

trade obligations.” 24 g urther, despite being one of the permanent five members of the Security Council, China openly

violates U.N. sanctions. 2> Therefore, it is unlikely that the United States's accession of UNCLOS alone would serve
to deter China from further claiming territory in the South China Sea. Acceding to UNCLOS may not stop the problem
of China expanding in the South China Sea, but it would certainly limit criticism if the United States hopes to mitigate
the situation by negotiating using the same standards.
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VI. The United States Needs to Accede to UNCLOS

The United States needs to accede to UNCLOS, not only to give its seabed miners the assurance to develop techniques

to drill, 2*® but to help gain credibility in its dealings with China in the South China Sea.

Without having the authority of UNCLOS as support, U.S. mining companies are unwilling to make the large investment
necessary to develop deep seabed mining techniques. 237 The resources which the United States can gather from the seas

are necessary to our national security. 28 For example, if the United States gets pulled into a conflict with China over
the competing claims in the South China Sea through its treaty with the Philippines, then the United States does not
want to be dependent on China for ammunition. If the estimates of materials in the seabed are correct, then the United
States needs to take advantage of the natural resources so its military can be independent.

Further, the United States needs to accede to UNCLOS to exert credible influence over the competing territorial claims
in the South China Sea. Although the United States has not taken a position on the competing claims in the region, it

has urged the parties to follow UNCLOS. 239 Admiral Locklear comments that by becoming a party of UNCLOS, “we

place ourselves in a much stronger position to demand adherence by others to the rules contained in the Convention.” L

Without being a party of UNCLOS, the United States's recommendations to China carry little weight.

The United States should be very concerned about this situation. There are conflicting territorial claims in the South
China Sea, such as the Spratley Islands. *26 Should the Philippines and China end up in an armed conflict over these
islands, the Philippines will look to the 1951 U.S.-Philippines Mutual Defense Treaty, and the United States could likely
be pulled into war it does not want or need. The United States needs to accede to the treaty to empower her to influence
the situation as it now exists.

Additionally, the United States needs to accede to UNCLOS because of the importance of the South China Sea trade

routes. China believes that UNCLOS gives it the right to demand notification when foreign countries enter its EEZ. 241
The United States does not believe that it has to notify China when the U.S. military enters Chinese waters. These U.S.
reconnaissance missions in the South China Sea are crucial to its military security procedures, if for no other reason than
the volume of U.S. trade passing through the area. This disagreement has arisen out of differing readings of UNCLOS.
Until the United States accedes to UNCLOS, it has no doctrinal authority to argue with China, because the United
States has not agreed to be bound by UNCLOS. As a signatory, the United States would have the ability to take up this
issue with the committee to determine what authority each country has to regulate foreign military in its EEZ.

VII. Conclusion

Now is the time for the United States to accede to UNCLOS. There are off-shore resources unexplored due to the
uncertainties in jurisdiction over the resources. There are disagreements over what each country has the right to do
within its own EEZ, potentially threatening U.S. military security abroad. The United States needs to have a say in the
evolving laws of the sea.

Finally, the U.S. Senate needs to approve accession to UNCLOS in order to exert influence over China's gradual
expansion, particularly in the South China Sea. The U.S. military's undivided goal is to accede to UNCLOS--even
Secretary Panetta posits, “How can we argue that other nations must abide by international rules when we haven't joined

the treaty that codifies those rules?” 242 The answer is: the United States cannot.
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